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A request for continued examination under 37 CFR 1.1 14, including the fee set forth in 
37 CFR 1 .17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.1 14. Applicant's submission filed on September 26, 2008 has been entered. 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

The drawings are objected to because in Figure 1, elements 112 and 1 13 are not 
designated by indicia indicative of their fiinction; in Figure 2, elements 212, 213, and 215 are not 
designated by indicia indicative of their function; in Figure 3, elements 31 Ic, 312, and 313 are 
not designated by indicia indicative of their function; in Figure 4, elements 41 Id, 41 Id', 412, 
and 413 are not designated by indicia indicative of their function; in Figure 5, elements 527, 528, 
and 563 are not designated by indicia indicative of their function; in Figure 6, element 601 is not 
designated by indicia indicative of its function; in Figure 7, elements 701, 703, 704, 705, 706, 
and 709 are not designated by indicia indicative of their function; in Figure 8, elements 825, 826, 
and 827 are not designated by indicia indicative of their function; in Figure 9, elements 926A, 
927, 930, 93 1 , 933, and 936 are not designated by indicia indicative of their fiinction; in Figure 
10, elements 1027, 1028, 1030, 1031, 1043, 1044, 1045, and 1046 are not designated by indicia 
indicative of their function; in Figure 11, elements 1 128, 1131,1 143, 1 145, 1 156, and 1 157 are 
not designated by indicia indicative of their function; in Figure 12, elements 1258, 1259, and 
1260 are not designated by indicia indicative of their function; in Figure 13, elements 1302, 
1303, 1304, 1305, 1306, 1307, 1308, 1309, 1310, 1312, 1314, 1318, 1320, 1324, and 1326 are 
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not designated by indicia indicative of their function; in Figure 14, elements 1402, 1304, 1406, 
1408, and 1410 are not designated by indicia indicative of their fiinction. Corrected drawing 
sheets in compliance with 37 CFR 1.121(d) are required in reply to the Office action to avoid 
abandonment of the application. Any amended replacement drawing sheet should include all of 
the figures appearing on the inmiediate prior version of the sheet, even if only one figure is being 
amended. The figure or figure number of an amended drawing should not be labeled as 
"amended." If a drawing figure is to be canceled, the appropriate figure must be removed from 
the replacement sheet, and where necessary, the remaining figures must be renumbered and 
appropriate changes made to the brief description of the several views of the drawings for 
consistency. Additional replacement sheets may be necessary to show the renumbering of the 
remaining figures. Each drawing sheet submitted after the filing date of an appUcation must be 
labeled in the top margin as either "Replacement Sheet" or "New Sheet" pursuant to 37 CFR 
1 .121(d). If the changes are not accepted by the examiner, the applicant will be notified and 
informed of any required corrective action in the next Office action. The objection to the 
drawings will not be held in abeyance. 

The drawings are objected to under 37 CFR 1.83(a). The drawings must show every 
feature of the invention specified in the claims. Therefore, the "controls for selecting and 
sequentially operating said sources in a selected sequence to form a time-varying irradiation 
pattem" and "interlock which operates in conjunction with said controls to disable operation of 
said sources unless said component is properly positioned to protect said selected portion"; the 
"diagnostic tool mounted on said mount. . .wherein the treatment region is the subject's face. . ." 
must be shown or the feature(s) canceled from the claim(s). No new matter should be entered. 
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Corrected drawing sheets in compliance with 37 CFR 1.121(d) are required in reply to 
the OfRce action to avoid abandonment of the application. Any amended replacement drawing 
sheet should include all of the figures appearing on the immediate prior version of the sheet, 
even if only one figure is being amended. The figure or figure number of an amended drawing 
should not be labeled as "amended." If a drawing figure is to be canceled, the appropriate figure 
must be removed from the replacement sheet, and where necessary, the remaining figures must 
be renumbered and appropriate changes made to the brief description of the several views of the 
drawings for consistency. Additional replacement sheets may be necessary to show the 
renumbering of the remaining figures. Each drawing sheet submitted after the filing date of an 
application must be labeled in the top margin as either "Replacement Sheet" or "New Sheet" 
pursuant to 37 CFR 1.121(d). If the changes are not accepted by the examiner, the applicant will 
be notified and informed of any required corrective action in the next Office action. The 
objection to the drawings will not be held in abeyance. 

Applicant argues that the interlock limitation discussed in the drawing objections is 
shown in amended Figure 8 which was amended to show "the interlocks 813 as described in the 
specification at paragraph [0057]". However, the originally filed disclosure discusses no element 
813, nor is there any indication of any type of mechanism that can be interpreted as an interlock 
situated in the positions illustrated by elements 813 in the amended drawing. Thus this Figure is 
not approved as containing new matter. 

The amendment filed December 18, 2007 is objected to under 35 U.S.C. 132(a) because 
it introduces new matter into the disclosure. 35 U.S.C. 132(a) states that no amendment shall 
introduce new matter into the disclosure of the invention. The added material which is not 
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supported by the original disclosure is as follows: the location and fixnction of the interlocks 813 
as shown in the amended drawing Figure 8. "The sapphire window. . .is held near room 
temperature by small thermo-electric modules mounted on either side of the diode bars". 

Claims 1, 2, 4-7, 9-20, 24, 25, 27, 28, 30, 31, 35-38, and 40-44 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Russell in combination with Altshuler ('813) and 
Anderson et al (US 20020161357). Russell teaches a device as claimed except for the diagnostic 
sensor. Altshuler ('813) teaches the desirability of the use of a diagnostic sensor and a gel. 
Anderson et al (US 20020161357) teach the desirability of tuming off the sources i a selected 
sequence to provide q time varying irradiation pattem. It would have been obvious to the artisan 
of ordinary skill to employ the diagnostic sensor of Altshuler ('813) in the device of Russell, 
since this would control application of the energy to prevent damage to the skin; to employ the 
gel, since this provides index matching, and to employ a switching array formed of separate 
switches, since this is not critical; is well within the skill of one having ordinary skill in the art; 
and provides a predictable result, and to employ a control to produce a time-varying pattem, 
since this can prevent thermal injury, as taught by Anderson et al (US 20020161357), and to 
configure the sources as U-shaped lamps, since this is not critical; is well within the skill of one 
having ordinary skill in the art; provides no unexpected result; and would provide a larger 
irradiating area, thus producing a device such as claimed. 

Claims 1, 2, 4-7, 9-20, 24, 25, 27, 28, 30, 31, 35-38, and 40-44 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Alexander et al in combination with Altshuler ('813) 
and Anderson et al (US 20020161357). Alexander et al teach a device as claimed except for the 
sensors that prevent the operation of the sources if the device is not properly positioned. 
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Altshuler ('813) teaches the desirability of the use of a diagnostic sensor. Anderson et al (US 
20020161357) teach the desirability of turning off the sources i a selected sequence to provide q 
time varying irradiation pattem. It would have been obvious to the artisan of ordinary skill to 
employ the diagnostic sensor of Altshuler ('813) in the device of Alexander et al, since this 
would control application the energy to prevent damage to the skin and to employ the gel, since 
this provides index matching, and to employ a switching array formed of separate switches, since 
this is not critical; is well within the skill of one having ordinary skill in the art; and provides a 
predictable result, and to employ a control to produce a time-varying pattem, since this can 
prevent thermal injury, as taught by Anderson et al (US 20020161357), and to configure the 
sources as U-shaped lamps, since this is not critical; is well within the skill of one having 
ordinary skill in the art; provides no unexpected result; and would provide a larger irradiating 
area, thus producing a device such as claimed. 

Claims 8, 23, 29, and 34 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
either Russell or Alexander et al in combination with Altshuler ('813) and Anderson et al (US 
20020161357), as applied to claims 1, 2, 4-7, 9-20, 24, 25, 27, 28, 30, 31, 35-38, and 40-44, and 
further in combination with Eckhardt et al. Eckhardt et al teach an irradiation device with 
sensors that do not allow the device to be actuated unless the device is properly positioned. It 
would have been obvious to the artisan or ordinary skill to employ the sensors of Eckhardt et al 
in the apparatus and method of Russell or Alexander et al, since Russell or Alexander et al 
discuss the need for protecting certain areas of the body from exposure, thus producing a device 
and method such as claimed. 
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Claims 32, 33, and 43-47 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
either Russell or Alexander et al in combination with Altshuler ('813) and Anderson et al (US 
20020161357), as applied to claims 1, 2, 4-7, 9-20, 24, 25, 27, 28, 30, 31, 35-38, and 40-44, and 
further in combination with Altshuler et al. Altshuler et al teach an irradiation device with 
diagnostic sensors that do not allow the device to be actuated unless the device is properly 
positioned. It would have been obvious to the artisan or ordinary skill to employ the sensors of 
Altshuler et al in the apparatus and method of Russell or Alexander et al, since this prevents 
undesired damage to the skin, as taught by Altshuler et al, and in either case to employ a wireless 
connection, since this is not critical; is well within the skill of one having ordinary skill in the art; 
would enable the illuminator to be used without tethering the user to the controller, thereby 
providing greater mobility, official notice of which is hereby taken; and provides no unexpected 
result, and to employ a gel to enhance the transmission of light into the skin, since this is not 
critical; is well within the skill of one having ordinary skill in the art; provides no unexpected 
result and would provide cooling, thus producing a device and method such as claimed. 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re LongU 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 
1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 
CFR 3.73(b). 
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Claims 1-20, 23-25, 27-38, and 40-47 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 19 of U.S. Patent No. 
7,309,335. Although the conflicting claims are not identical, they are not patentably distinct 
from each other because the claims of the patent anticipate the claims of the application. 
Accordingly, instant application claims are not patentably distinct from the patent claims. Here, 
the patent claims require elements A, B, C, and D while instant application claim 1 only requires 
elements A, B, and C. Thus it is apparent that the more specific patent claims encompass the 
instant application claims. Following the rationale in In re Goodman cited in the preceding 
paragraph, where applicant has once been granted a patent containing a claim for the specific or 
narrower invention, applicant may not then obtain a second patent with a claim for the generic or 
broader invention without first submitting an appropriate terminal disclaimer. 

Claims 1-20, 23-25, 27-38, and 40-47 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claims 1-18 and 20-31 of U.S. 
Patent No. 7,309,335 in view of Anderson et al (US 20020161357). Anderson et al (US 
20020161357) teach the desirability of tuming off the sources i a selected sequence to provide q 
time varying irradiation pattem. It would have been obvious to the artisan of ordinary skill to 
employ a control to produce a time-varying pattem, since this can prevent thermal injury, as 
taught by Anderson et al (US 20020161357), thus producing a device such as claimed. 

Applicant's arguments with respect to claims 1-20, 23-25, 27-38, and 40-47 have been 
considered but are moot in view of the new ground(s) of rejection. 



Application/Control Number: 1 0/706,72 1 Page 9 

Art Unit: 3769 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to david shay whose telephone number is (571) 272-4773. The 
examiner can normally be reached on Tuesday through Friday from 6:30 a.m. to 5:00 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Henry Johnson, can be reached on Monday through Friday from 7:00 a.m. to 3:30 
p.m. The fax phone number for the organization where this application or proceeding is assigned 
is 571-273-8300. 

Information regarding the status of an appUcation may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see htt p :// pair-direct . uspto . gov . Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 

/david shay/ 
Primary Examiner, Art Unit 3769 



